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REPLY BRIEF OF APPELLANTS

Pursuant to York County Local Rule 6031 (a) (1) (iv), Appellants provide the following
reply brief to respond to certain arguments raised in the brief of Intervenor, JZCM, L.P.
(“Developer™).

1. Appellants’ Response to the Developer’s Statement of Facts.

The Developer’s claim that its plans do not involve a large retail commercial and high
density residential complex, see Brief of Developer at p.2, is simply contrary to its own
submittals. As Appellants stated in their brief, while the current subdivision plan does not
include specific land development plans for the proposed lots, the Developer’s own traffic
impact study (“TIS”) identified that the lots will be developed as follows: 175 Townhomes, a
203,819 square foot free-standing discount store, a 15,000 square foot shopping center, three
7,000 square foot high turn-over sit-down restaurants, a 6,000 square foot shopping center and a
3 lane drive-in bank. Thus, the entire purpose of the proposed subdivision plan is to create lots

for a large retail commercial and high density residential complex. Furthermore, by identifying



these uses in its TIS, the Developer sought approval (at least as it relates to its traffic plans) for
the full build-out of this Property. Accordingly, to suggest this is some type of benign
subdivision plan simply misstates what was before the Supervisors and now before the Court.

Appellants also note that the reason the Developer’s Subdivision Plans took nearly a year
to be reviewed by the Township was not because the Township kept generating new or different
comments, but rather because the Developer submitted incomplete Plans and then refused to
timely address problems that were repeatedly identified in the Township’s review letters. It is
the duty of the Developer to submit a complete and accurate plan at the time it decides to seek
approval from the Township. See Kassouf v. Township of Scott, 883 A.2d 463, 474 (Pa. 2005);
Township Subdivision and Land Development Ordinance (“SALDO”) § 501.b. While it is not
unusual for there to be some give and take between the Township and a Developer, in this case
the year long process was a direct consequence of the Developer’s failure to submit a complete
application, followed by piece-meal responses to the Township engineer’s review.'

For a project of this magnitude that will have significant effects on the surrounding
community, the Developer should not have been allowed to inundate the Township and the
public with last minute changes, reports and studies just prior to when a decision is to be made.
Counsel for Appellants specifically raised this concern in his March 12, 2007 correspondence to
the Township, stating that “The Township and the public should not be forced to review and
process a new traffic study without adequate time because Lobar refused to perform and submit a

revised traffic study earlier.” Correspondence attached as Exhibit 9 to Appellants’ Brief.

: For example, notwithstanding the Township and the County’s request for a new, updated
traffic study in June of 2006 (which was subsequently repeated in every subsequent review letter through
January of 2007), the Developer refused to produce an updated TIS until the middle of February of 2007.
When it finally did produce a revised TIS study, it was incomplete and inaccurate. The Developer then
tried to submit last minute updates, revisions and new data prior to the Supervisors’ April 2 meeting (the

meeting when the Supervisors took action on the Plans).



documented in the meeting minutes, which state that “Dwight Yoder stated that he has concerns
that the Township Engineer has not had the time to review Lobar’s [the Developer’s] comments
that were just sent in today to Grove Miller’s comment letter dated March 27, 2007. He cannot
2, 2007 Meeting Minutes, attached hereto as Exhibit “A.”

Based upon how the Developer proceeded in this matter, it is respectfully submitted that
the Appellants be provided an opportunity to respond to the flurry of submittals made by the
Developer in the weeks and days prior to the Supervisors’ decision in this matter.

2 Appellants Have Standing to pursue this appeal.

The Developer’s argument that Appellants do not have standing to pursue the current
appeal is incorrect for a number of reasons.’

First, on January 8, 2007, counsel for Appellants specifically sent a letter to the
Supervisors requesting party status and identifying that the Pealers own property in the vicinity
of the proposed development, which will be adversely affected by the proposed development as
it relates to storm-water runoff, property valued, traffic and safety issues. In addition, the letter

stated that Carroll Citizens for Sensible Growth is a citizens group that is concerned about large-

. The Developers® argument that Appellants did not submit “evidence” of their standing
simply is inaccurate, both factually and legally. As set forth above, Appellants requested party status,
stated the basis for their request, identified where they lived and stated they had concerns about flooding,
traffic and quality of life issues. That was more than adequate to establish their standing. Indeed, it is
well know by the local residents that flooding is a problem in this area. If the Developer had concerns
about Appellants’ standing, it had an obligation to object at that time. The Developer also legally is
incorrect by suggesting that Appellants had to somehow establish a formal record by calling witnesses
and submitting formal exhibits as evidence. Unlike zoning proceedings (where there is a formal hearing
with a court reporter, sworn witnesses and evidence) subdivision and land development proceedings are
conducted informally and there is no official record or transcript kept. 53 P.S. § 10508. Thus, as long as
a township resident identifies that he or she lives near a proposed development, that individual has
standing to participate and also to appeal a decision approving the development.



scale development within Carroll Township. See Correspondence attached hereto as Exhibit
“B.” These concerns were reiterated in correspondence dated March 12, 2007 (attached as
Exhibit 9 to Appellants’ Brief) as well as at numerous meetings before the Supervisors and
Planning Commission. As a nearby property owner whose property could be adversely affected
by increased stormwater runoff as a result of the proposed development of the South Mountain
Commons development, the Pealers have standing in this matter. City Council of Pittsburg v.
City of Pittsburgh, 155 Pa. Cmwlth. 328, 625 A.2d 138 (1993) (holding individual residents of
neighborhood had standing because they lived in proximity to proposed use); Keener v. Zoning
Hearing Bd., 714 A.2d 1120 (Pa. Cmwlth. 1998) (same). CCSG also has standing as a citizens’
group because the purpose is to try to control large-scale commercial development within the
Township and at least one of its members owns property in the immediate vicinity of the
proposed development. See Pittsburgh Trust for Cultural Resources v. Zoning Bd. of Adj. of City
of Pittsburgh, 604 A.2d 198 (Pa. Cmwlth. 1992).

Second, Counsel for the Developer was sent a copy of this letter and never raised any
objections to Appellants being parties to these proceedings. Accordingly, the Developer has
waived any challenge now to Appellants’ standing. A4BE Oil Co. v. Zoning Hrd. Bd. of
Richmond Tp., 649 A.2d 182 (Pa. Cmwlth. 1994).

Third, the Commonwealth Court has stated that a party has standing to file an appeal as
an aggrieved party when a decision is rendered that is adverse to the position taken by the party
before the municipal body. Grant v. Zoning Hgr. Bd. of the Tp. of Penn, 776 A.2d 356 (Pa.
Cmwlth. 2001). Appellants opposed the approval of the South Mountain Commons subdivision

plan and, therefore, were aggrieved by the Supervisors’ approval of the plans.



Finally, the Developer is well aware of where the Pealers live and the fact that their
property is subject to flooding. A copy of a map showing the proximity of the Pealers’ property
to the proposed development is attached as Exhibit “C.” The Pealers regularly attend Township
meetings and have been raising their concerns about the impact of the proposed commercial /
residential development on their Property (particularly as it relates to flooding and traffic) for
years. For example, on March 10, 2005, the Pealers submitted a letter raising their concerns
about flooding to the Supervisors and Planning Commission, a copy of which is attached as
Exhibit “D.”

v The Subdivision Plans Violate the Plain Language of the Zoning Ordinance.

The Developer attempts to create ambiguities and uncertainty where none exist. The
Zoning Ordinance is clear that the all structures shall be setback either seventy-five (75) feet or
one hundred (100) feet from the right-of-way line of a road. There is no dispute that the
Developer’s stormwater facilities are structures. The Developer’s argument that section §
715.g.6 of the SALDO authorizes permits stormwater facilities within the setback areas,
Developer’s Brief at p. 8, ignores the language of this section. This section in no way states that
storm water facilities can be located in the required set back estﬁblished under the zoning
ordinance. Rather, this provision simply requires an applicant to submit a landscaping plan to be
sure that the landscaping does not conflict with certain site features. The Developer then
proceeds to try to connect disparate sections of the SALDO to reach the conclusion that all
stormwater management facilities are permitted within the setback (not withstanding the plain
language of the zoning ordinance to the contrary). The Developer’s argument simply is not

supported by the language of the SALDO and is contrary to the plain language of the zoning

ordinance.






