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OPINION

Procedural History

On May 9, 2006, JZCM, L.P. (hereinafter “JZCM") submitted an

application for subdivision to Carroll Township. After various County and




Township departments had reviewed the plans, the Carroll Township Board of
Supervisors (hereinafter “Board”) voted to conditionally approve the subdivision
application on April 2, 2007. The Board issued its written decision on April 25,
2007.

On May 2, 2007, Wayne, Catherine, and Brad Pealer (hereinafter “the
Pealers”) filed their Appeal from the Decision of the Board of Supervisors, and
JZCM fiied its Notice of Intervention on May 17, 2007. The Court held oral
argument on August 28, 2007.

Findings of Fact

The subject property consists of approximately 131.624 acres and
currently contains residential and agricultural uses. It is located at the
northeastern corner of the intersection of Route 15 and Route 74 in Carroll
Township, York County, Pennsylvania. Route 74 runs north and south, with
Route 15 intersecting it and running from the southwest to the northeast. JZCM’s
plan proposes to join and then re-subdivide four lots into 11 new lots and to
relocate Route 74 further to the northeast.

The Pealers reside at 90 Spring Lane Road, Dillsburg, Pennsylvania. Their
propertyi lies to the north of the proposed subdivision and to the east of Route
74.

Throughout the review process, the Township held multiple public
meetings at which citizens spoke for and against the project. JZCM continually

submitted revised plans and studies that responded to Township comments. The




Pealers participated in many of the public meetings to express their concern over
stormwater management and traffic issues. Primarily, they asserted that, if

developed, the subdivision would create an increased risk of flooding on their

propertyl
Issues
1. May the Pealers submit additional evidence for review, either to this Court
or to the Board on remand?
2. Did the Board of Supervisors abuse its discretion in conditionally

approving the subdivision project not in strict compliance with the relevant
Township ordinances?

Discussion
An individual has standing to appeal a Board's decision when he was a

party before the Board. Grant v. Zoning Hearing Bd. of the Tp. of Penn, 776

A.2d 356, 359 (Pa. Cmwith. 2001). If party status was not formally entered at
that stage, it may be established by that individual’s having attended and testified
at municipal meetings and objected to the application. Id. In Grant, the
Commohwealth Court held that appellants who lived nearly 6,600 feet from the
proposed development had a direct interest in it since wind and sound from the
site would “flow” to their land. Id.

The Pealers established their standing in this appeal by their involvement

at the municipal meetings. In early 2007 they wrote to the Board of Supervisors

and Planning Commission to identify their interest and position in the matter, as




well as appeared and spoke at hearings before the Board. As depicted on a May
9, 2006 plat of the proposed development, the Pealers’ property is located
approximately 600 to 800 feet from the property, and they have expressed a
concern that development of the proposed subdivision will increase the risk of
flooding %on their own land. Therefore, the Pealers have established sufficient
participation and interest in the development to constitute standing in this appeal.

In a land use appeal, a court may permit a party to offer new evidence “if it
is shown that proper consideration” of the matter requires that additional
evidence. 53 P.S. § 11005-A. A court must permit new evidence only where the
appellant can demonstrate that the record is incomplete either because he was
refused an opportunity to be fully heard, or that relevant testimony was excluded

from the record. In re The Appeal of Little Britain Tp. from the Decision of the

Zoning Hearing Bd. of Little Britain Tp., 651.A.2d 606, 613 (Pa. Cmwith. 1994),
Absent those circumstances, it is fully within the discretion of the court whether to

permit an appellant to supplement the record. Morris v. South Coventry Tp. Bd.

of Supervisors, 898 A.2d 1213, 1217 (Pa. Cmwith. 2006). Further, a court may

properly refuse the request when the appellant seeks to supplement the record

with information that was available to him at the time of the municipal hearing.

Kossmaﬁ v. Zoning Hearing Bd. of Borough of Green Tree, 597 A.2d 1274, 1278

(Pa. Cmwilth. 1991).




Here, the Pealers’ arguments do not support their contention that they
were denied an opportunity to be heard and should thus be entitled to
supplement the record with additional evidence. They contend that JZCM
submitted new and revised information, plan sheets, and stormwater reports just
days before the meeting at which the plan was approved; they request that the
Court gi‘rant them an additional 45 days to have their experts review that
information. However, JZCM's revisions were slight and related to issues that
had been addressed by the Pealers at earlier public hearings. Although the
Pealers attended that April 2, 2007 approval meeting, they neither had their
experts attend nor asked that the matter be tabled to allow time for their review.
The record is sufficiently complete for the Court to conclude that traffic and
stormwater management, the two primary issues on which the Pealers intend to
present f‘additional evidence, were considered thoroughly by the Board over the
course of the approval process. Further, the Pealers have given this Court no
indication of what evidence it has to present, but have stated only that its experts
have yet to review those late submissions. Because the Pealers were not denied
an opportunity to be heard, and because they possessed substantially all of the
relevant information prior to the time of the Board hearing, their request to
supplement the record will be denied.

When a trial court takes no additional evidence, its scope of review is
limited to determining whether the Board committed abuse of discretion and error

of law. E. Marvin Herr v. Lancaster County Planning Commission, 155 Pa.




